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DECISION APPROVING SETTLEMENT
Judge Kennedy

Based on an independent evaluation and de novo review
of the circumstances set forth in the solicitor's well
crafted motion, I concluded that two of the violations of
75.400 (Citations Nos. 2141405 and 2141406) were under
assessed.  Thereafter, in a teleconference the operator and
the solicitor presented their respective positions.  I found
their arguments unpersuasive and adhered to my original
view.  This was that it was reasonably forseeable that these
violations considered either singlely or in concert could
significantly and substantially contribute to a mine hazard,
namely a mine fire or explosion, I/

I/  I recognize that under the Commission's Gypsum decision,
3 PMSHRC 822 (1981), it is arguable that to be S&S it must
be found that the "hazard contributed to will result in an
injury or illness of a reasonably serious nature."  Id. at
825.  If that is correct, I must respectfully disagree.  I
cannot agree that a requirement that a violation "could . .
contribute to a cause and effect of a mine hazard" is the
functional equivalent of a requirement that "the hazard
contributed to will result in an injury or illness of a
reasonably serious nature."  In my view, the Commission
definition changes the focus of Congressional concern from

1941ead chain of the miner while the
